395 Win 2 8) If Def fails at sentencing to object to restatuu y 
der such restitution to be $ 


196 Wis. 2d 36 à 

(Ct. App. 1995) indicated in PSI, Ct may or 
paid 

§ 973.20014) 9) Procedural rules 


Parties in interest have right to be heard, present 


ae 
evidence, and cross-examine witnesses 


b. No right to jury trial on amount of restitution 


St v Dziuba 
148 Wis. 2d 108 (1989) 
rules of 


Ct, arbitrator, or referee may waive 
dence (except 


practice, procedure, pleading, or evii 
matter of privilege) 


e 


unless good cause shown 
§ 807.13 


d. Discovery not available 


e. Def may participate by telephone under 


peated T 00-day restitution determination period is directory 
not mandatory 


§ 973.20(2)(am) 
Stv Stone 

2021 WI App 84 
400 Wis. 2d 197 
St v Kennedy 
190 Wis. 2d 252 
(Ct. App. 1994) 


St v Johnson. 
2005 WI App 201 
287 Wis. 2d 381 


St v Gibson. 
2012 WI App 103 
344 Wis. 9d 220. 


$973.20(4) 


§973.20(5)(a){0) 
St v Rouse 
2002 WI App 107 
254 Wis. 2d 761 
St v Holmgren 
229 Wis. 2d 358 
(Ct. App. 1999) 
St v Anderson. 
215 Wis. 2d 673 
(Ct. App. 1997) 
St v Handley 
173 Wis. 2d 838 
(Ct. App. 1993) 


Stv Brown 
174 Wis. 2d 550 
(Ct. App. 1993) 


St v Muth 
2020 WI 65 
392 Wis. 2d 578 


St v Lasecki 
2020 WI App 36 
392 Wis. 2d 807 
St v Stowers 
177 Wis. 2d 798 
(Ct. App. 1993) 


b 


BE. 
b. Reasonable repair or replacement cost 3 l pu 
fair market value of property at time stolen — 


e. Ct may consider victim's lost profits 


d. Def may be liable for full amount of insurance claim 
paid (and for deductible) despite subsequent 
recovery of stolen car 

3) Bodily injury: Necessary medical and related services; 
cost of necessary physical and occupational 
rehabilitation; lost income; payments to ensure duties 
of victim/homemaker are continued until victim can 
resume duties 


4) Death: Necessary funeral and related services under 
§ 895.04 


5) In alle cases: Suge but not. general demas asin svt 


6) Tuition for victi 


7) Victim’s spou sí 


D. Losses that maj 
1) General da 


St v Hufford 
186 Wis. 2d 461 
(Ct. App. 1994) 


St v Loe 


St v Torpen 
2001 WI App 273 
248 Wis, 2d 951 


St v Oakley 
2000 WI 37 
234 Wis. 2d 528 


St v Storlie 
2002 WI App 163 
356 Wis. 2d 500 


$973.20 


$973.20(11)(c) 


§ 304.074(3m) 


$7193()(8)7m. 
§ 71935 


§ 969.0266) 
§ 969.03(4) 


$973.20(12) 


CR 37-28 
(2024) 


2) Interest 5 


3) Expenses incurred by non: victims 


on in unrelated cases 


4) Outstanding restituti 


E 


5) Finesin unrelated cases 


EN, se of law 
6) Collateral expenses incurred in no? mal cours 


enforcement 


E. Payment of restitution 


nt to DOC if Def sentenced to pr' placed on 


1) Payme: json or 


probation 
a. Ct shall require Def to authorize DOC to collect, 
amount or 


from wages and Defs prison account, an. 
a percentage DOC determines is reasonable for 


payment to victims 
2) Payment to Clerk of Ct if Def not placed on probation, 
not sentenced to prison 


3) 5% surcharge on. restitution for collection by either 
Clerk or DOC 


4) DOC may not collect. supervision fee until restitution 
has been paid in full 


5) Restitution may be collected by tax intercept and state 
debt collection 


6) Use bail for restitution and judgment 


F. Form of order for restitution 


1) Single order covering all payments and 
due under § 304,074 E ai 


St ex rel Bryson v Carr 
2022 WI App 34 

404 Wis. 2d 307 

St ex rel Ortiz v Carr 
2022 WI App 16 

401 Wis. 2d 450 


$975.25) 


§ 973.09(3)(b) 


§ 973.20011) 


§ 972.13 
RMC Form CR-204 


b. Costs ú 


EIN. B Lo 
e. Fees oa cmt 
d. Surcharges 
ater to include coste for legal 


2) Order can be revised li 
representation by private Atty 
due under § 304.074 

3) Ct may order deduction of percentage of prison wages 
and gifts during initial confinement for restitution and 

Ct fees 


under § 977.08 or fees. 


G. If ordered payments not made 


1) IfDef not on probation, parole, or ES, restitution 


enforceable as a civil judgment or under Ch 785 


2) If Def on probation 


conviction and order for 


Sero C. Copy of judgment of 
any prisoner 


restitution to accomp: 
1) Transcript of sentencing proceedings filed with 
institution within 120 days 


“Sentenced Offender ud Doc 


D. Ct may submit 
viction" to prov! 


copy of “Judgment of Con’ 5 
with sentencing information and recommendations 
on treatment needs of Def 

EMG Fame Chast 12. Notice of Right to Appeal 
ESDS A. Required by statute no matter what plea or 
sentence 
Stv Argiz 
101 Wis. 24 546 (1981) B. Method 
973.18 5 
s 1) Give Def two copies of appeal rights 


2) Have Def sign and date acknowledgment that Def 


§973.15(8) 


AERA 
16 Wis, 2d 495 


2) Under § 973.09(1)(a) for probation, or 
8) For not more than 60 days, for any reason Ne 
a. Does not apply to 3rd and subsequent OWI 


convictions 
5968.20 14. Return of Seized Property 
§ 968.200, (1g) A. Generally, person entitled to possession may 


petition for return of seized property if 


1) No longer needed as evidence, or 


2) Proceedings completed 


$:96520(1m) B. Dangerous weapon or ammunition 


1) May not be returned to person who used itin crime - 


2) May be returned to 
and did not consent to 


18 USC 922(¢)(9) 3) Firearm or ammunit 
ALS with a conviction fo) 
364 Wis. 2d 491 violence 

$968.20(1g) C. Contraband may no 

St v Voshart 

89 Wis. 2d 419 (1968) 

$971109 D. Ct may freeze or seiz 


with financial explo: 
conviction 


15. Reconfinement 


A. Is akin to sents 


Stv Brown 
2006 WI 131 
298 Wis. 2d 37 


C. Ct should consider and explain relevance of factors, 


including 


N 


1) Recommendation from DOC 
2) Nature and severity of original offense 


3) Institutional conduct record 
4) Conduct and nature of violation of terms and conditions 
during ES 


5) Amount of incarceration necessary to protect public 


stent 


6) Minimum amount of confinement that is consis 5 
ani 


with protection of public, gravity of the offense, 
Defs rehabilitative needs 
and 


7) Prior record, attitude, capacity for rehabilitation, 
rehabilitative goals to be accomplished 


CR 38: OPTIONS FOR SENTENCING 


1. Deferred Prosecution d | 
2. Expunction 
3. Fines... 
4. Probation 
5. Electronic Monitoring 
6. Confinement........... | 
7. Sex Offender Registry CR 38-14 | 
1. Deferred Prosecution | 
| 
Aene A. Deferred prosecution agreement and deferred entry | 
2004 WI App 20 ü 
268 Wis. mS of judgment are different 
$972.37 B. In enumerated battery and domestic and child 
EE pede sexual abuse cases, DA may have Def enter ini 
esa! written agreement with spe: conditions for 
320 Wis. 2d 811 E 1 pon ^ 
specified period 3 ' ful 
ji 
$971.97(3) 1) If agreement co 
with prejudice 
$971.37(2) 2) Agreement n 
Def or DA befo 
$971.37(1m)(b) C. Deferred prosec 
§ 971.3716) 
§ 971.37(4) 


$961. 
ut) G. Drug offenders 
s found guilty of 


1) Iffiret-time drug offender pleads or i 
possession or attempted possession of controlled 
Popetance under § 801.4185), Ct may 


Without entering judgment. and with consent of Def 


a 


b. Defer prosecution 
c. Place Def on probation with terms and conditions 


ction 961.47(1) disposition not available in cases 


198 Wis 2a 887 al Bel 
(Ct. App. 1995) under § 961.41(38)(6) possession of THC 
961. 
edat 3) 1E Def violates terms or conditions, Ct MAY 
a. Enter adjudication of guilt and 
b. Proceed as otherwise provided 
3) If Def fulfills terms, Ct must 
a. Discharge Def 
5973.015 
Wis JL-Cr SM-36 
See § 973.015(1m)(8)3. 
Kenosha Cty v Frett 
2014 WI App 127 
359 Wis. 2d 246 


CR 38-2 
(2024) 


§ 973.015(1m)(a)2. C. Ct shall order at time of sentencing that the record - 
be expunged upon successful completion of 
sentence if 


1) Offense was violation of § 942.08(2)(b), (c), or (d) ox (3) 
(Peeping Tom offenses), anı 


2) Person was under 18 when offense was committed 


BY ae D. Successful completion of probation (or 
359 Wis. 3d 390 imprisonment) entitles Def to expunction 
$973.015(1m)b) 1) Successful completion of probation is when 


a. Probationer has not been convicted of subsequent, 
offense 


b. Probation has not been revoked 


dur = 60 c. Probationer has satisfied the conditions of probation 
397 Wis. 24 586 established by the Ct and DOC 


$973.015(1m)(b) 
d 4n 8) Ct may independ 
376 Wis. 2d 1 successfully comp 
SCR 72.06 E. To expunge Ct rec 
paper index and ní 
case file; electro: 
nonfinancial re 
case file; and ke 
St v Anderson. 
160 Wis. 2d 435 
(Ct. App. 1991) 
St v Leitner 
2002 WI 77 
253 Wis, 2d 449 
St v Meinhardt G, 
2012 WI App 82 
343 Wis. 2d 588 
see also 2009 Wis Act 28, 


§§ 3384-3386, 9309, 9400 


St v Matasek 
2014 WI 27 
353 Wis. 2d 601 


See St v Arberry 
2018 WI 7, f 16 & n8 
379 Wis. 2d 254 


St v Allen 
2017 WI 7 
373 Wis, 2d 98 


§ 973.05 


§973.05(1m) 


§373.05(2) 
$973.05(3) 


$973.07 


5$ 969.03(4) 
St v Iglesias 
185 Wis, 24 117 (1994) 


H. Ct may grant expunction only at time of sentencing: | 

not after review of performance of sentence 

1) Failure to raise expunction at sentencing is not à new 
modification 


factor for a sentence 


is 
iction itself 


n: The sentencing Ct i 


ing the record of conv’ 
unged record of 


is of repeater i 
d of conviction 


s on cross- 


I. Effect of expunctio! 
prohibited from us 
to enhance a sentence; the exp 
conviction cannot form the bas 

allegations; and the expunged recor 


may not be used to impeach a witnes' 
examination 


3. Fines 


A. Statutory provisions 


B. Criteria 
Will o St 


84 Wis, 2d 397 (1978) 1) ced when incarceration or rehabilitation 
2) Appropriate when money deprivation may have 
deterrent effect 
3) Def must have ability to pay fine set 
St v Vesper 4) Reasoning must be stated on record but need not be 
2018 WI App 31, $$ 13- 
26, 382 Wis 3d Au stated separately 
St v Ramel 


2007 WI App 271 
306 Wis. 2d 654 


C. Recommended procedure 


Will» St " ts h 3 
84 Wis. 24 397 (1978) 1) Determine Defs ability to pay at time of sentencing 


2) Provide for payment of fine in installments with 
sufficient time to pay 


a. Ct may give Def more than statutory 60 days to pay 


of sentencing - 


4, Probation 


See generally ABA Stds— A. Criteria 
Sentencing § 18-3.13 
(1994) 


$973.091)(c) 


$973.09(1)(8) 


§ 939.616(1r) 
St v Lalicata 
2012 WI App 138 
345 Wis. 2d 342 


St v Balgie 
76 Wis. 2d 206 (1977) 


Bastian v St 
54 Wis. 2d 240 (1972) 


St v Martin. 
100 Wis. 2d 326 
(Ct. App. 1981) 


Garski v St 
75 Wis, 2d 62 (1977) 


2) Not permissible when Def is brought back into a for 
sentencing when probation revoked on withhek 

sentence 

n generalizatione 


3) Probation decision should not turn o ; 
f prior crimini 


about types of offenses or existence o! 
record 


a, Erroneous exercise of discretion for Ct to uniformly 
refuse to consider probation for certain offenses 
even though probation available sentencing 
alternative 

b. Should be rooted in facts and circumstances of each 
case 


4) Ct should consider 


a. Nature and circumstances of crime 


b. History and character of offender 
y of institutional and community services 


EY 


8973.09(2) 


$978.09(2)s)1.d. 


$973.09(2)(4)2. 


C. Length of probation 


1) Misdemeanors x J e di^ 


Wd Jc 
a. Not less than 6 months nor more than 2 years for 
the following: 


* Misdemeanor that Def committed while 
possessing a firearm 


* Misdemeanor that was act of domestic abuse, as 
defined in § 968.075(1)(a) 


e Misdemeanor under § 940.225(3m) (4th-degree 
sexual assault) or Ch 948 (crime against child) 


e OWl-related misdemeanor under $8 23.33(4c) or 
(4p)(e), 23.335(12)(a), (b), or (h), 30.681, 
30.684(5), 350.101, 350.1045), or 350.17, or 
misdemeanor under § 346.63 to which 
8 973.09(1)(d) applies 


b. Notless than 6 months nor more than 1 year for 
Class A misdemeanors not covered under para. a. 
above 


3) If convicted with a penalty enhancer (e.g, a8 9. 


repeater) 

eee) a Ifa felony, conviction of a penalty enhancer ay 

168 Wis. 2d 703 increases the maximum length of ME DET 

(Ct App. 1992) amount equal to the maximum length of the P 
enhancer 

See § 973.09(2)(a) b. Ifa misdemeanor, conviction of à penalty enhancer 
does not increase the maximum length of probation 

4) May be consecutive to sentence of confinement 
"e Wis. 24 110 a. May not be consecutive to another term of probation 
(Ct. App. 1983) 


b. Ctmay impose concurrent probation of greater 
length than prison sentence to avoid gap caused by 
revocation of parole before MR 


=f 5) May be imposed concurrently with a prison term 


St v Davis 8) Caution should be used in considering extension of. 


ERE) probation for failure to pay AüLfestitoH m PARE 

128 Wis, 2d 356 (1986) consider Defs ability to pay 

ES USD ^ 9) Sec, 975,09(8)(a) does not grant Ct authority to reduce 
eee length of probation originally imposed H 
aff'd, 2012 WI 19 | 
338 Wis. 2d 665 i 
Sere) 10) Erroneous discharge certificate does not end probation | 
Wiedenhoeft 
2014 WI 19 


353 Wis, 3d 307 


D. Conditions of probation 


Stv Kennedy 1) Restitution 


$973.09(4) 2) Confinement in Cty jail for not more than 1 year 


x ur Eee a. Pretrial confinement as a result 
jis. 

Es cash bond not to be creditec 

195 Ls zm = ee imposed as wo 

(Ct. App. 1995) 


b. Time spent in pri 


of probation 


St v Johnson . Jail time as co 
2005 WI App 202 consecutive to 
La 05 different times 
St v Fearing 

2000 WI App 229 


239 Wis. 2d 105. 
§ 973.09(7m) 


§ 973.09(7m)(a) 


§ 973.09(1g) 


973. 
doe ABA Stie— 
‘Sentencing § 18-3.15(a) 
(1994) 


ce} jon 
c. Def reduces period of jail as condition of UEM 
at rate of 1 day for cach 3 days" work perio 4 


hours of work per day) 
5) Payment of Atty fees and Ct costs 


6) Ct may also impose conditions that appear to be < 
reasonable and appropriate, such as the following: 
a. Cooperation with program of supervision 
b. Meeting family responsibilities 
c. Employment 


d. Educational and vocational training 


e. Medical or psychiatric treatment 


§ 973.049 


§ 973.049(3) 


Stu King 
2020 WI App 66 
394 Wis. 2d 431 


$ 973.09(3)(a) 

St v Williams-Holmes 
92023 WI 49 

408 Wis. 2d 1 

St v Gray 

225 Wis. 2d 39, 66-69 
(1999) 


St v Migliorino 
150 Wis. 2d 513 (1989) 


§ 973.09(1)(a) 

Si v Rowan 
2012 WI 60 

341 Wis. 2d 281 

see also Samson v Calif 
126 S. Ct. 2193 (2006) 
St v Oakley 
2001 WI 103 

245 Wis. 2d 447 


St v Oakley 
2000 WI 37 
234 Wis. 2d 528 


St v Hoppe 
2014 WI App 51 
354 Wis. 2d 219 


§973.09(1)(4) 
St v De Leon. 
171 Wis. 2d 200 
(Ct. App. 1992) 


St v McClinton 
195 Wis. 2d 344. 
(Ct. App. 1995) 


Prue v St 
68 Wig tA cone 


nindur e RS 


m. Ct may order no contact with any victim, witness, or 
co-actor Meuse 
e Inany case with a no-contact condition under Y 
§ 973.049, Ct must include the prohibition in the 
judgment of conviction 


n. Restrict use of internet with specific conditions 


7) Ct may order review hearing to monitor Defs 
compliance with conditions and may modify conditions, 
including imposing jail time and lifting no-contact 
restrictions, only by following statutory modification 
process 


8) Def can refuse probation if finds conditions of probation 
more onerous than the sentence 


9) Conditions of probation may impinge on constitutional 
rights as long as the conditions are not overly broad 
and are reasonably related to the p: s 
rehabilitation Brom 


10)“No drive" condi 
of revocation 


11)Ct may place 
mandatory or pr 
or less of impri 


St v Oakley 

2001 WI 103 

245 Wis, 2d 447 

‘St v Koenig 

2003 WI App 12 
259 Wis. 2d 833 
Von Arx v Schwarz 
185 Wis. 2d 645 
(Ct. App. 1994) 


2003 WI App 78 


ye igi dom, 
12)Relevant condition may impinge on religiou^ free 
right to procreate, or social life 


5. Electronic Monitoring 


monitoring 
ration of 


A. Sheriff may place prisoner on electronic 
itoring bY 


equipment if available. Violation of sepa! 
powers for Ct to prohibit electronic mon 


sheriff 


B. May also be used as condition of probation 


red by Ct in 
imprisonment 


C. Electronic monitoring cannot be orde: 
cases specifying mandatory minimum 


Y 
8973.02 B. Where imprisoned if not specified by statute 


1) Cty jail, if sentence less than 1 year bees meo 
2) State prison, if sentence more than 1 year 
3) Either Cty jail or State prison, if sentence 1 year 


33:908) 4) All time to be served in State prison, if sentenced to 
Btate prison and Cty jail or House of Correction on 
separate offenses 


C. Parole eligibility 


SITNA 1) Trial Ct may set parole eligibility date on 1st-degree 
St v Ambrose 5 5 ant 
181 Wis. 2d 234 intentional homicide 


(Ct. App. 1993) 
a. $973.014(2) (now § 973.014(1)(b)) is constitutional 


§ 973.014 
Sto 

187 Wis. 24 340 
(Ct. App. 1994) 


$973.014(1/(c) 


St v Setagord 
211 Wis. 2d 397 (1997) 


St v Whiteside 
205 Wis. 2d 685 
(Ct. App. 1996) 


ary and 


ail during necess 
work, 


§ 303. 
UND a. Privilege of leaving j 
employment, 


reasonable hours to seck 
perform community service, conduct 8°. f- n 
employment occupation, including housekeeping 
and attending needs of family, attending 

proceedings in which Def is party Or is subi 
as witness, attending school, obtaining medic: 
treatment (including mental health counseling or 
therapy), attending parenting education program 
or meeting with probation or parole officer 
If Def sentenced to jail subject to ignition interlock 


* 

3 
3 
iz] 
[1 
5 
& 

Oo wi 
af 


$303.08(107) b 
device (IID) order, may not be released unless, 
Within 2 weeks after issuance of HD order, Def 
submits proof to sheriff that IID has been installed 
in each vehicle applicable to order 
$973.08() 
3) May order Def to perform community service work 
§.973.03(4) 
4) May order, in lieu of imprisonment in Cty jail, Def to be 
monitored by 


detained at his/her place of residence and 
electronic surveillance 


§ 948,08 
§ 948.085 
§ 948.095 
$948.11(2)(8) or (am) 
$948.12 
$948.13 
$948.30 
3 940.30228) 1.b. 


§ 940.30, § 940.31 


§ 301.45(6)(b)1. 
St v Rector 
2023 WI 41 
407 Wis. 2d 321 


$ 301.45(1m) 


$973.048(1m) 


10)8oliciting child for prostitution 
11)Sexual assault of child in substitute care —  — 
12)Sexual assault of child by school staff or volunteer 
18) Exposing child to harmful materials 


14) Possession of child pornography 
15) Child sex offender working with children 


16) Abduction of another's child 
17)Human trafficking for purpose of commercial sex act 


18) False imprisonment or kidnapping of minor who is not 
Defs child 


B. Multiple convictions from a single complaint and 
pled to in a single hearing constitute one “occasion” 


and do not require “lifetime sex offender 
registration” 


C. Compliance may b: 
than 19 years old 
assault with vi 
younger or less 


D. If Ct finds conduc 
and registration 
compliance with 

required for viol: 

1) Ch 940 

2) Ch 944 

8) Ch 948 

4) $942.08 


5) $942.09 (Ct m 
§ 973,048(1m)( 


St v Martel 
2003 WI 70 

262 Wie. 24 483 
St v Jackson 
2012 WI App 76 
343 Wie. 24 602 


§ 301.452) (5)6m. 
St v Jackson 
2020 WI App 4 
390 Wis. 2d 402 


§ 301.47(2)fa) 
St v CG (Int of 0G) 


E. Def must be convicted of qualifying Sem Ho not 
Dismissed or read-in offenses, by themse! 


qualify 


counts, 


F. Required reporting by Def of all email acces Te, 


blogs, or websites every year or within a 
changes does NOT violate 1st Amendment 


G. Prohibiting name change of Def, even if gender 1 
changing, does NOT violate 1st Amendment 


CR 39: MODIFICATION OF SENTENCE! 
RESENTENCING 


Time Constraints for Motion to Modify Sentence. 
Motions Filed After Time Expires .. 

Grounds for Motion to Modify Sentence 
Standards of Review .... 
Resenteneing......... e 
Sentencing Adjustment—Trul 


1. Time Constraints for Motion to Modify Sentence | 


Ook whe 


A. Motion under § 973.19 
sona 1) Within 90 days after sentencing as matter of right 
Sonan a. Applies to DNA surcharges 


2010 WI App 161 
330 Wis. 2à 750 


Hayes v St 
46 Wis. 2d 93 (1970) 
on 


other grounds by 
St v Taylor 
60 Wis. 2d 506 (1973) 


St v Hungerford 
16 Wis. 2d 171, 178 


Y SENTENCING 


Fanny 


ject to correction jnclude 


2) Sentencing errors subi 


St v Martin 
121 Wis. 2d 670 (1985) 
lerical errore 


a, Formal or ol 
rooted by Ct; not cl 


2000 Wr 123 e Must be cor erk 
239 Wis. 24 244 
b. Illegal sentences 
um c. Sentences in exces? of lawful maximum 
RENT: Bi $60 (1978) dU Gentenose based on imparmissibie factors 
Stv Borst z " S, 
181 Wis. 2a 118 e. Failure to impose restitution 
(Ct. App. 1994) 


3) Limitations 
e valid sentence if Def has 


St v Gruetzmacher. 
2wa Wi a. Ct may not increas 
legitimate expecta’ ion of finality 


75 Wis, 2d 244, 246 


Kutehera v St 
69 Wis. 2d 534 (1975) 


Jones v St 
70 Wis. 2d 62,72 (1975) 


CR 39-2 
(2023) 


ee — 


St v Hungerford 2) 


76 Wis. 2d 171 (1977) exist for not bringing motion yan 
» St v Noil C. Two time limits for filing motion for modification 


2002 WI App 273 
258 Wis. 2 673 
1) Sec. 973.19(1)(8)—90 days after sentence imposed 
$973.1905) a. Waives other relief. 
b. Filed if no other appeal being pursued 


$909,909) 2) Sec, 973.19(1)(b)—60 days after later of service of 
transcript or Circuit Ct case record 


a. Ifother appellate issues pending 


pes ae 3) Time limits apply to postconviction motions attacking 
161 
330 Wis. 2d 750 DNA surcharge 


3. Grounds for Motion to Modify Sentence 


I — A. General standards 
148 Wis. 2d 1 (1989) 
1) Two-step procedure 
a. Def must show ne 


e Burden of proof c 
evidence 


obba e Whether set of fact 
2011 WI 28, 433 lag 
333 Wis. 2d 53 
b. Ifso, Ct determine 
modification of 
St v Harbor 
2011 WI 28, 4 33 
333 Wis, 2d 53. 
St v Verstoppen. ? 
185 Wis. 2d 728 


(Ct. App. 1994) 


St v Harbor 
2011 WI 28, Y 40 
333 Wis. 9d 53 

St v Hegwood 

113 Wis. 2d 544, 546 
(1983) 


Cresci v St 
89 Wis. 24 495 (1979) 
Rosado v St 


B. “New factor” defined 


1) Refers to fact or set of facts highly Se SEO 
imposition of sentence, but not known to 
time of original sentencing, because 


m. Factor not then in existence, or 

b. Factor in existence, but unknowingly overlooked by 
all parties 

c. If Ct relies on particular factor that later changes, 
Ct has power to protect own decree by modifying 
sentence 


St v Hegwood 
113 Wis, 2d 5. 
(1953) 44, 547-48 


Moore v St 


83 Wis. 2d 285, 3 
(1978) zr 


$990.04 


St v Machner 

101 Wis. 2d 79, 82 (1981) 
St v Champion 

2002 WI App 267 

258 Wis, 2d 781 

St v Prince 

147 Wis. 2d 134 

(Ct. App. 1988) 


St v Kluck 
210 Wis. 2d 1 (1997) 


St v Harris 

174 Wis. 2d 367 
(Ct. App. 1993) 
St v Prince 

147 Wis. 2d 134 
(Ct. App. 1988) 


St v Johnson. 
158 Wis. 2d 458 
(Ct. App. 1990) 


St v Machner 
101 Wis. 2d 79 (1981) 


St v Gibbons 
71 Wis. 2d 94, 98 (1976) 
St v Lynch 

105 Wis. 2d 164, 168-69 
(Ct. App. 1981) 


* Prior criminal liability specifically and expressly 
remitted or abrogated by repealing statute 


b. Prison record of progress 


e Rehabilitative progress in penal system related 
only to paroles and pardons and not to Ct's. 
modification of sentence, even if sentence 
imposed under truth-in-sentencing legislation 


e Post-sentence conduct while out on bail pending 
appeal not new factor 


ladweiler d by Ct 
iously approve’ 

2008 Wian i ial of bootcamp previous 

p 177 g DOC denial o 

322 Wis. 2d 642 


SES h. Posteonvietio 
Pro vod opinions rendered before 


n expert opinion inconsistent wil 
conviction 


aei i t 
SAN i. Research on adolescent brain developmen! 
2011 WI 33, 44 87-93, 
333 Wis. 2d 335 

St v MeDermott 

2012 WI App 14, Y] 16- 
22, 339 Wis. 24 316 


St v Sobonya * 
2015 WI App 86 
365 Wis. 24 559 


Expert opinion based on known facte 


Senate, k. Failure to raise expunction at sentencing 


2018 WI 7, $ 16 & n8 
379 Wis. 2d 254 


Buse? 1. Duplicated sentence credit 


2018 WI App 31, 14 39- 
41, 382 Wis. 2d 207 


Stv Vesper 
3018 WI App 31, 4 42 
382 Wis. 2d 207 


Cresci v St 
89 Wis. 2d 495, 504 
(1979) 

St v Wuensch 

69 Wis. 2 467 (1975) 


St v Magnuson 
220 Wis. 24 468 
(Ct. App. 1998) 


St v Wuensch 
69 Wis. 2d 467, 480 
(1975) 


St v Ralph. 
156 Wis. 2d 433 
(Ct, App. 1990) 


St v Babler 
170 Wis. 93 210 
(Ct. App. 1992) 


St v Walker 
117 Wis. 2d 579 (1984) 


‘St v Holloway 
202 Wis. 2d 694 
(Ct. App. 1996) 


Stv Finley 
2016 WI 63 
370 Wis. 2d 402 


St v Coffee. 
2020 WI 1 


5. Resentencing 


C. Judicial estoppel may bar Def from arguing that 
sentence Def agreed to is now excessive v- 


D. Ct must state adequate grounds for finding sentence 
harsh and unconscionable 


1) Disparate sentence from similarly situated co-Def can 
support reduction on grounds of undue harshness or 
unconscionability 


E. Eighth Amendment does not require strict 
proportionality between crime and sentence 


1) Only forbids extreme sentences that are grossly 
disproportionate to the crime 


A. Appropriate when original tence leg 
impermissible, unla a 


1) When repeater c 
is commuted, Ct. 


C. Resentencing a] 


objective bias o 


i low plea 
St Totiver E. Not required when State UN R f 
s chet 
ro Nagy agreement that Def breac 
e 
i ion of sentenc 
OR e c F. Ct must state reasons for modificatio 


89 SCt 2072 (1969) 
St v Stubbendick 
110 Wis. 2d 693, 697 
(1988) 


ere 
St v Wuensch G. No sentence modification appropriate oe oe Pa 
woo reflection, when Ct reconsiders factor 
ds considered in imposing sentence 

r 
1) Unless Ct finds original sentence unduly harsh o 
unconscionable 

Swe sine 2) Ct should distinguish between factors weighed in 
lie M modifying sentence and factors weighed in 0j 


sentence 


H. May resentence when Ct promptly discovers its own 
ern acts before expectation. of finality 


§ 973.195(1r)(a) 
St v Anderson. 

2015 WI App 92 
366 Wis. 2d 147 


§973.195(1g), (1r)(a) 


§.973,195(x)(b)1. 


6. Sentencing Adjustment—Truth in Sentencing 


NOTE: Sentences imposed before October 1, 2009, are 
treated differently than those imposed after October 1, 
2009, per amendments made to § 973.195(1r) by 2009 Wis. 


Act 28. 


NOTE: Between October 1, 2009, and August 3, 2011, 
inmates could earn positive adjustment time (PAT) under 
2009 Wis. Act 28. The sentencing-related amendments in 
2009 Wis. Act 28 were repealed by 2011 Wis. Act 38, 
effective August 3, 2011, but the provision of 2011 Wis. Act 
38 that retroactively deprived an inmate of PAT that had 
been earned between October 1, 2009, and August 3, 2011, 
was ruled as an unconstitutional ex post facto law in St ex 
rel Singh v Kemper, 2016 WI 67, 371 Wis. 2d 127. An 
inmate who was eligible to earn PAT between October 1, 
2009, and August 3, 2011, may again apply for early 
release. See Wis. Stat. § 973.198. 


A. Available for Class C to I felonies and enhanced 
misdemeanors only 


1) If multiple sentences, treat each individually Ph 
Pa Ot A 
B. Time limits 


1) Class C to E felonies—may apply after 
period of confinement X^ 


2) Class F to I felonies and 
may apply after serving 5% of p 


§ 973.195(1r)(b)3. 2) Change in law or procedure related to sentencing or 
revoestion of extended supervision effective S 
inmate was sentenced that would have resulte an, Ter 1 
shorter term of confinement in prison or, if inmate 
returned to prison upon revocation of extended : 
supervision, shorter period of confinement in prison 
upon revocation, if change had been applicable when 


inmate was sentenced 


Jag 3) Inmate is subject to sentence of confinement in DoE 
State or inmate is in US illegally and may be deporte 
§ 973.195(13)05)5. 4) Adjustment is otherwise in the interests of justice 
D. Ct responsibilities 
Soa, 1) Upon receipt, deny or hold petition for modification of 
sentence 


2) If petition held for further consideration, notify DA 


§ 974.02 
§ 809.30 
§ 809.40 


§ 809.30(2)) 


$:809.30(2)) 
$:809.30(2)(3) 


§ 809.80(2)(0) 
§ 809.302) 


1. Time Constraints for Motion 


A. Chronology of time constraints 


Action 


Sentencing 


to pursue 


Def to file Notice of Intent 
postconviction relief 


Clerk to send copies to appropriate parties; if 
Def requests SPD, DA may request indigency 


hearing** 
Transcript and Circuit Ct case record must be Day 50 
requested by Def*** 

Day 56 


Transcript and Circuit Ct case record must be 
requested by SPD**** 


queue 1) Chronology printed in chart 
§ AUS time constraints under § 809.30 


2) Actual time constraints for any 
depend on dates of contacts, service, 
contemplated in statutes ——— A 


$ 809.302) B. Absolute time limit for decision 


1) Decision made within 60 days after filing of motion 


2) If decision not made within 60 days, motion deemed 
denied 


Clerk must immediately enter order denying motion f 
i 
l 


2. Trial Court's Duty at Sentencing as to 
Postconviction Relief 


$973.18(2) 
d RMC Form CR-233 . Contents of Ct 
postconvictio | 
Def has right | 
Whitmore v St 
56 Wis. 2d 706 (1973) 


§ 973.183) 


sponsibility for filing notice of 


6) Trial counsel has re 
tconviction relie’ 


intent to pursue pos 


a. See § 809.30(2)(b) for contents of 
pursue postconviction relief 


© RMC Form CR-233 not notice of intent to 
postconviction relief 


notice of intent to, 


pursue 


SODNE) 3. Appeal May Be Taken Without Filing of 
Postconviction Relief by Defendant 


A. Def not required to file postconviction motion 


$974.02) 
before appeal if grounds are 


1) Sufficiency of evidence, or 


2) Issues previously raised 


‘Stu Monje 
109 Wis. 2d 138 (1982) 


IUE 


tà) burgos ed od andit a 


St v Vennemann 

180 Wis. 2d 81 (1993) 
see also St v Soto 
2012 WI 93 

343 Wis, 2d 43 


St v McDonald 
144 Wis, 2d 531 (1988) 


St v Sarinske 
91 Wis. 2d 14 (1979) 


St v Johnson 
108 Wis. 2d 703, 705 
(Ct. App. 1982) 


St v Johnson. 
108 Wis. 24 703, 705 
(Ct. App. 1982) 


B. Presence by way of telephone may not. satisfy —— — , - 
statute "53 LA SEEN 


Mehr 


C. Death of Def during pendency of postconviction 
proceeding 


1) Appeal not mooted 
2) Criminal proceedings not abated ab initio 


5. Issue of Competency Raised When 
Postconviction Relief Sought 


See CR 12, Sec. 10, this volume 


6. Standards of Review for Motion Based on Claim 
of Error 


A. Sufficiency of e 


Baldwin v St i ted only when. E 
59 Wis. 2d 116, 121-22 3) New trial warrant | 
(1973) 
St v Sarinske 
91 Wis. 2d 14 (1979) 
overruled on other 
grounds by St v Wayerski 
2019 WI 11 
385 Wis, 2d 344 
o 
a. Evidence considered most favorably to arene 

insufficient in probative value and pee P. 

matter of law, trier of fact could not be c! 

beyond reasonable doubt 
Ti Wee ad; b. le doubt 
117 Wis 2d 9 Reasonable doul 
Ct. App. 1983) 


* Proof beyond reasonable doubt need not exclude 
every possible doubt 


incing 


b. Record must show 
e Discretion exercised, and — ^ 
e ‘Trial Ct’s basis for exercising discretion 


v. Oriteria to determine whether admission reasonable 
and proper 


» Whether any statutory basis exists for 
admission (or exception) to rule of evidence 


e Whether any resulting prejudice outweighs 
probative value 


e Whether admitted evidence relevant to real 
issue in case 


St v Sarinske Aan 4 4 
91 Wis. 2d 14 (1979) C. Errors of law in jury instructions 


St v Clausen 
300 Wis, 24231, ef 1) General rule 


(1982) 


Stv Williamson 
84 Wis. 2d 370 (1978) 


St v Dean pi goug 
105 Wis, 2d 390 , 
(Ct. App. 1981) 


ropal dish uk 


aa Ch hahaa 


ps» 
H 
i 


St v Harp 
150 Wis. 24 861 
(Ct. App. 1989) 


Barrera v St 
109 Wis. 2d $24 (1982) 


Stv Giwosky 
109 Wis, 2à 446 (1982) 


St v Giwosky 


jal solely 
3) After jury excused, Ct may not order new trial 8 
because of unobjected-to instruction errors 
new trial in interest of justice 


Ct retains right to order 


4) Entire charge to jury is viewed 
a. Standard of review is whether reasonable juror 
could have interpreted particular questioned 
instruction as shifting burden of persuasion on 
particular element of offense to Def 
b. Disjunctive instruction may be permitted with 
respect to alternate means or ways a crime may be 


committed 
c. Limits of unanimity 


e When continuous course of conduct examined, 
unanimity in battery verdict requires only that 
Def intentionally committed act that caused 
b 


St v Nye 
100 Wis. 2d 398 
(Ct. App. 1981) 


Chapman v California 
87 S. Ct. 824 (1967) 
Rudolph v St 

78 Wis. 2d 435, 443 
(1977) 


St v Moriarty 
107 Wis. 2d 622 
(Ct. App. 1982) 
St v Nye 

100 Wis. 2d 398 
(Ct. App. 1981) 


Roehl v St 

77 Wis. 2d 398 (1977) 
Stu 

105 Wis. 24 625 

(Ct. App. 1981) 


St v Parr 
182 Wis. 2d 349 
(Ct. App. 1994) 


St v Smith 

125 Wis. 2d 11 

(Ct. App. 1985), revid, 
131 Wis, 2d 220 (1986) 


St v McAlister 
2018 WI 34, 1 31 
380 Wis. 2d 684 


b. Improper jury instruction harmless error (as to 
purpose of sexual arousal) when evidence could not. 
be construed as undertaken for any other purpose 


v, Factors to determine whether constitutional error 
harmless $s 


e Frequency of error 
* Nature of State's evidence 
* Nature of defense 


d. Instructions that relieve State of proving every fact 
essential to crime not harmless 


8) Admonitory instructions 


errorless trial 


7. Motion Based on C 
Evidence 


A. To prevail on a c 


1) Def must first. 
that ja. 


i i it 
3021 WI App 37 X. Evidenca must have existed before trial d 
398 Wis. 2d 658 resulted from developments jn science 9 4 
technology 
b. Def was not negligent in seeking evidence 
se, and 


c, Evidence is material to an issue in the ca! 


d. Evidence is not merely cumulative 


Seeth 2) If based on recantation, Def must show corroborating 
380 Wis. 2d 684 evidence consisting of 
a. Feasible motive for initial false statement, and 
b. Circumstantial guarantees of trustworthiness of 
recantation 


3) Ct should review motion and de! 


xmine whether each 
alleged before 


St v Jackson D. "Newly discovered evidence" should. 
eee distinguished from “newly available 
ee involves a co-Def's testimony and 

1) Def aware of possible testimony before or at trial, and 


2) Co-Def previously took the 5t 


St v Avery E. Burden of clear and convincing evidence rests with 
213 Wis. 2d 228 Def 
(Ct. App. 1997) 


eA EE us . 9 Motion Based on Claim of Denial of Fair Trial 


A. Improper remarks and questions of Attys 
1) Trial fair if improper question stricken and Ct gives 
admonitory instruction to jury, provided 
8. Question does not go to Defs guilt, and 


. Curative effect of C 
prejudice, and 


St v Williamson 
84 Wis. 2d 370 (1978) 


St v Williamson 
84 Wis. 2d 370 (1978) 


4) Comment on Defs silence 


Doyle v Ohio 
96 S. Ct. 2240 (1976) 
Stv 
109 Wis, 2d 224 (1982) 
A 
a. Constitutional error to refer to Defs pre-arrest and 
pretrial silence to imply Def guilt 
5) Atty’s strategy 

138 S x 9p) a. Decision whether to assert innocence to all charges 
St v Chambers and lesser included offenses is Defs alone 
2021 WI 13 
395 Wis. 2d 770 
3025 WI App 53 Def must show Def expressly asserted objective to 
408 Wis. 24 544 maintain innocence and Atty overrode objective by 
ge for rev dom conceding guilt 
Stv Williamson . 

b. Tainted remarks not error giving ground for new 


‘84 Wis. 24 370 (1978) 
trial when counsel rejects Ct's offer to 


D. Prejudicial pretrial publicity 


St v Alfonsi 1) Change of venue 
38 Wis. 2d 469 (1967). ) a 
a, Ot may be required to act sua sponte in some 
situations, when 


e No request for delay of trial made, or 


e No request for change of venue made 


x Wa el Oo QU) 2) Prejudice must be shown in record 
a. Prejudice does not appear in case when likelihood of 
unfairness not shown factually in record 


Reece et "eus E. Def's absence during some or all of trial proceedings 
1) Bench and chamber conferences that exclude D 
violations of Def's constitutional or statutory: 
present during trial, provided that conferencei 
solely with 


a. Questions of law (is erp 


b. Matters of procedure 


St v O'Brien. 
214 Wis. 2d 328,affd, 
223 Wis. 2d 303 (1999) 


St v Parker 
2002 WI App 159 
256 Wis. 2d 154 


323 Wis. 2d 541 


St v Ambuehl 
145 Wis. 2d 343 
(Ct. App. 1988) 


sttrial 


d by P9' n 
ED quired, if 


rights are viol 3 
rial is re 


B. Def's due-process 
dence and new € 


destruction of evi 
evidence destroyed was 


ch a nature that Def 


1) Apparently exculpatory and of sui 
able evidence by 


would be unable to obtain compar: 
other reasonable means, or 
2) Potentially exculpatory and was destroyed in bad faith 


10. Granting New Trial in Interests of Justice 


grant a new trial 


A. Ct has no “inherent authority" to 


A E 2) When imprope 
(ct. w ES issue that real 
3) When wrong instruction 
from adequately conside 
| 
| 
St v Harp 4) No showing of probable likelihood of different result at | 
161 Wis. 24 778 ri n 
(x Ane 1900 second trial required 
Stv Cuyler D. If credibility is crux of case, Ct must not 
hihan) erroneously exclude opinion evidence 
11. Procedure When Transcripts Are Missing | 
So Pp A. Def must make facially valid claim of arguab! 
2019 WI 106 eas Ke rin 
389 Wis. 2d 390 A IDE 
St 


Ferry 
136 Wis. 2d 92 (1987) 


CR 41: INEFFECTIVE ASSISTANCE OF COUNSEL 
1. Constitutional Right to Counsel Means Effective 
Assistance of Counsel... CR 41-1 
2. Specific Areas of Attorney Performance CR 41-5 
3. Disciplinary Implications of Finding Attorney 
Ineffective.....iseseseeeeienene nemen nnt 
4. Ineffective Assistance of Appellate Counsel 


McMann v Richardson — 1, Constitutional Right to Counsel Means Effective 


90 SCx 1441 (1970) È 

Assistance of Counsel | 
Strickland v Washington A. Benchmark: Whether counsel’s conduct so 
no undermined proper functioning of adversarial 


process that trial cannot be relied on as having 
produced just result 


Strickland v Washington 3 

104 SCt 2052 (1984) B. Two-prong test: Deficient performance and 
St v Pitsch prejudice 

124 Wis. 24 628 (1985) 


rn 1) Def must initiate Machner hearing in Trial Ct and 
(Ci. App. 1998) show counsel’s representation deficient, fell below 
St v Machner objective standard of reasonableness i 
92 Wis. 2d 797 T 
(Ct. App. 1979) p. Lm 
rp bn vé moa. S 
a. Def must identify deficient acts or omissions —— 


. ABA Standards for Criminal Justice are ——— 
appropriate source of objectis standard Om 


urden on Def to overcome troni presumption 
me s! g 
e Burdi le: 
| 


that counsel acted reason: 
professional norms 


AS Fai ise i is not deficient 
2003 WI d. Failure to raise issue of law is nov 0% 
261 Wis, 20e performance if Trial Ct later determines that legal 
SNP issue is without merit 

2002 WI App 116 
252 Wis. 2d 743 
St v Adams 

221 Wis, 2d 1 
(Ct. App. 1998) 


Sto Hunt 
2014 WI 102, 1 55 
360 Wis. 24 576 


e. Strategic trial decision rationally based on facte and 
law is not ineffective assistance 


f£ Motion claiming ineffective assistance of counsel 


2004 WI 106 P 
274 Wis. 2d 568 does not automatically trigger a right toa 
testimonial hearing. No hearing required if 


in motion to 


201 Wis. 24 219 (1996) 


St v Hunt 

2014 WI 102, 4 40 
360 Wis. 2d576 
St v Moffett 

147 Wis. 2d 343 (19 


St v Vinson 
183 Wis. 2d 297 
(Ct. App. 1994) 


St v Stroik 
2022 WI App 11 
401 Wis, 2d 150 


St v Lindell 
2001 WI 108 
245 Wis, 2d 689 
St v Teynor 

141 Wis. 2d 187 
(Ct. App. 1987) 


St v Moffett 
147 Wis, 2d 343 (1989) 


St v Damaske 
212 Wis. 24 169 
(Ct. App. 1997) 


St v Sholar 
2018 WI 53, 44 37-40 
381 Wis. 2d 560 


Strickland v Washington 
104 SCt 2052 (1984) 

St v Smith 

207 Wis. 2d 258 (1997) 
St v Villarreal 
2013 WI App 33 

346 Wis. 2d 690 


St v Knox 
213 Wis. 2d 318 
(Ct. App. 1997) 


St v Erickson 
227 Wis. 2d 758 (1999) 


. Ct must consider in light of totali 


Reasonable probability is one sufficient to. 
undermine confidence in outcome 


Def need not prove different outcome definitively 


e Prejudice not sufficient if effect of evidence 
minimal and did not affect outcome of trial 


e Isolated trivial effect not enough 


e Def required to prove partiality or unfairness of 
Judge from record in case in which issue 
premised on untimely request for substitution of 


Judge 
e Analysis of prejudice may be done on count-by- 


count basis; prejudice on one count does not. 
necessarily undermine entire verdict 


before Judge or jury —— 


. Prejudice presumed 


convincing evidence tha 
interest or Atty failed to ol 


St v Ander 
222 Wis. 204 403 f. Failure to seek a x 
(Ct. App. 1998) PSI, coupled with DA and Ct reliance on. 
information is deficient performance an 
ew sentencing 


prejudicial, requiring à n 
s/he would have accepted plea 
nce 


g. Def must prove 
deficient performa! 


212 Wis. 2d 284 
(Ct. App. 1997) bargain but for 
C. Procedure 
‘St v Machner ^ f 
92 Wia. 2d 797. 1) "Trial counsel must be called to testify concerning 
(Ct. App. 1979) reasons behind actions taken 
St v Bonds 
161 Wie. 24605 a. Ct to determine whether Atty’s actions result of 
App.) deliberate trial strategies or incompetence 
revid on other grounds 
165 Wis. 24 27 (1991) 
St v Lukasik 
115 Wis. 24 134, 140 b. If trial counsel dead, insane, OF unavailable, 
(Ct. App. 1983) allegations of ineffectiveness must be corroborated. 
D ; pre tion o effectiveness by 
St v Mosley 
201 Wis. 24 36 


(Ct. App. 1996) 


Kimmelman v Morrison 4) When ineffective counsel claim based on omission (e. 
a 
106 SCt 2674 (1986) failure to move for suppression of physical evidence), 1 
procedure to determine prejudice is H 
St v Jones i | 
181 Win M UM a. Hold omitted hearing 
(Ct. App. 1993) 


e Inexample above, State has burden to show 
reasonableness of search at suppression hearing 


* Def then has burden to show that exclusion of 
tainted evidence would probably have led to 
different result 


5) Defense may be required to provide expert testimony 
as to objective standard of reasonableness relative to 
claimed deficiency 


D. Remedies 


1) Normal remedy is to restore Def to stage in proceedings 
before acts of ineffectiveness by counsel 


St v Smith or erate 
207 Wis. 2d 258 (1997) a Error at oon 


St v Lentowski b. 
212 Wis. 2d 849 
(Ct. App. 1997) 


St v Fritz. e. 
212 Wis. 2d 284 


(Ct. App. 1997) 


Stv Felton d. 
110 Wis. 2d 485 (1983) 
St v Lettice 


Strickland v Washi? 
104 SCt 2052 (1984) i 


Kimmelman v Morrison. 
106 SCt 2574 (1986) 


Stv Thiel 
2003 WI 111 
264 Wis. 24 571 


Stv Pitsch 
124 Wis. 24 628 (1985) 


‘St v Felton 
110 Wis. 24 485 (1983) 


B. Discovery and investigation 

1) Counsel has duty to make reasonable 
to make reasonable decision that mak 
investigations unnecessary 


investigations or 
esp articular 


2) Ineffective assistance when counsel 


overy that would have 


a. Fails to conduct disc > 
n motion of bedsheet in 


prompted suppressio! 
prosecution 


rape 


b. Fails to review discovery 


c. Fails to ascertain precise number of prior 
convictions of Def 

d. Abandons NGI defense based on inadequate 

investigation, unless Def acts contrary to Atty’s 


d 


St v McMahon 3) 
186 Wis. 2d 68 
(Ct. App. 1994) 


Ineffective assistance of counsel limited to sit 
which law or duty clear, such that reas 


4) 


St v Pitsch 
124 Wis, 2d 628 (1985) 


St v Felton 
110 Wis. 24 485 (1983) 


St v Lentowski 
212 Wis. 2d 849 
(Ct. App. 1997) 


187 Wis. 2d 688 
(Ct. App. 1994) 


St v Dillard 
2014 WI 123 
358 Wis. 2d 543 


St v Mader 
2023 WI App 35 
408 Wis. 2d 632 
pet for rev denied 


St v Veach 
2002 WI 110 
255 Wis. 2d 390 


St v Cleveland 
2000 WI App 142 
237 Wis. 2d 558 


St v Carter 
2010 WI 49 
324 Wis. 2d 640 


should know enough to raise the issue 


Ineffective assistance when counsel 


a. Lacks knowledge of procedure for impeachment of 
Def by prior convictions 


b. Lacks knowledge of heat-of-passion manslaughter 


c. Recommends trial rather than guilty plea to Def 
based on invalid defenses 


d. Fails to request proper jury instruction on 
trustworthiness of confessions, when defense theory 
involves challenge to credibility of Defs confession 
unless action is legitimate tactical decision of 
counsel 


St v Moffett 
147 Wis, 2d 943 (1989) 


M 5 idence at v7 
2) Unintentional oversight in introducing ovid deliberate 
is ineffectiveness if not product of reaso 
defense strategy 
1 i i ay be 
8) Failure to initiate critical pretrial motion may 
deficient performance 


: i o- 
a. When only evidence of Defs guilt was eee? ER 
knock search warrant, counsel ineffective 


moving to suppress 


important witness may be 


ounsel, unless 


4) Failure to call critically 
deficient performance by c 


St v Brewer 
195 Wis. 2d 295 
(Ct. App. 1995) 
St v Tatum 

191 Wis, 2d 547 
(Ct. App. 1995) 


St v Carter 
2002 WI App 55 
250 Wis. 2d 851 


St v Pote 
2003 WI App 31 
260 Wis. 2d 426 


St v Guerard 
2004 WI 85 
273 Wis. 2d 250 


St v Krueger 
2008 WI App 162 
314 Wis. 2d 605 


St v Harris 
2012 WI App 79 
343 Wis. 2d 479 


St v Weigel 
2022 WI App 48 
404 Wis. 2d 488 


8) Failure to object to attire or shackles o 
may be deficient unless part of legitimate | 


NUT 


p C a 


9). Failure to challenge subjectively biased juror for cause 
or use peremptory strike may justify new trial 


10) Failure to argue mitigating factors at time of 
sentencing, to request continuance, or to withdraw 
after Def rejected probation may be deficient 
performance 

11) Failure to effectively argue admissibility of hearsay 
statements to exculpate Def is deficient performance 


12) Failure to object to testimony offering an opinion as to 
victim’s truthfulness 
13) Failure to object to inaccurate information presented to 


ossibility that government 


* Ot should be alert to P ; 
to eliminate 


may seek to create conflict 
formidable adversary 


Strickland v Washi 

104.8Ct press E e, Prejudice in multiple-representation Cage? 
Be 24533 presumed if Def demonstrates by clear an 

(Ct. App. 1996) convincing evidence that counsel actively 

St v Villarreal represented conflicting interests and that actual 
3013 WI App 33 conflict of interest adversely affected Defs Atty’s 
pa feta performance 


e Actual conflict of interest existe when Atty's 
advocacy somehow adversely affected by 


competing loyalties 
St v Dadas & 
190 Wis, 2d 339 © Conflict of interest exists when incriminating 
(Ct. App. 1994) information voluntarily supplied by one client 
used to 


— Provide evidence of another client's criminal 


e Knowingly failing to disclose to Def or Ct before 
trial the Atty’s former prosecution of Def, oro 


e Representing the Def in a manner that 
adversely affected Defs interests 


Jf either of factors above are proven, Ct should. 
provide appropriate relief for Def and Atty is subject 
to Office of Lawyer Regulation (OLR) discipline f 


d. 


St v Love e. Defentitled to no relief when Atty reasonably had 

227 Wis. 2d 60 (1999) no recollection of prosecuting Def in same case and H 
when Atty represented Def effectively at sentencing | 1 
after revocation of probation | 


X RA m f. Prior prosecutions of Def by Defs Atty may not 

(Ct. App. 1998) conflict with current representation of Def if Ct 
engages in Kaye colloquy with Def and no actual 
competing loyalties exist 


3) Other conflicts of interest 


St v Yang 
201 Wis. 2d 725 
(Ct. App. 1996) 
St v Jackson. 
188 Wis. 9d 537 
(Ct. App. 1994) 


St v Eckert 


203 Wis. 2d 497 
(Ct. App. 1996) 


Stv Ludwig 
124 Wis. 2d 600 (1985) 


Stu Felton 
110 Wis. 24 485 (1983) 


delegated to Atty, and failure 
i jury may 


2) Decision to poll jurors is lj 
to inform Def of significance of right to poli) 
not be ineffective counsel 


3) Deficient performance when counsel fails to do the 


following 
a. Inform Def of plea offer 


b. Consult with Def before withdrawal of NGI plea, 
but counsel not ineffective if Def presents volun! 
and understanding waiver and refuses to tes 
and follow counsel’s recommendation 


. Object to violation of plea agreement by DA, but 
may fo section if decision to forgo is 
a st con 


f 


SCR 20:1.1, 20:1.3 


SOR 20:1.7 
In re Eisenberg. 
117 Wis. 2d 332 (1984) 


St v Love 
227 Wis. 2d 60 (1999) 


SCR 60.04(3)(b) 


314 Wis, 24 112 
St ex rel Rothering 


v McCaughtry 
205 Wis. 2d 675 
(Ct. App. 1996) 


3. Disciplinary Implications of Finding Attorney E 
Ineffective 


A. Particular duties of Attys 


1) A lawyer should act with competence, proper care, and 
proficiency 


2) A lawyer may not handle a legal matter without 
adequate preparation 


3) A lawyer must decline proffered employment under 
circumstances that would likely adversely affect 
independent professional judgment on behalf of 
another client 


4) Knowing failure to advise Def or Ct of potential conflict 
of interest subjects Atty to OLR discipline 


B. Response of Judges 


1) Take appropriate action 
Atty has violated rules 


2) If personal knowles 
rules of profession 
question as to A1 
fitness as lawyer, 


4. Ineffective Assistan 


A. Due process r 


corpus brough 


pooo 


1 for 
3 " unse! 
St ex rel Kyles v Pollard ] | tive assistance o! onviction 
3014 WI 38 2) Claim for inete annt to pursu poste on 
354 Wis. 2d 626 failure to file notice ' to Ot by petitio! 
relief must be filed in Appelia' 
habeas corpus T 
larren icti for 
a Ere 3) Claim for ineffective postconviction emt a Oe 
2020 WI 55 to raise claim of ineffective trial co! 
392 Wis. 2d 1 
sel 


oun! 
C. Question of effective assistance of appellate © 
is mixed question of law and fact 


Wi 1) Machner-type hearing may be necessary 
183 Wis. 2d 587 (1994) 
2) Hearing—expect remand to Trial Ct for fact-finding 


2y v Ct of Appeals D. Def has burden to prove ineffective assistance of 
MS es appellate counsel 


St ex rel Flores v State 
183 Wis. 2d 587 (1994) 


WI 55, 392 Wis. 2d 1 


St v Romero-Georgana 
2014 WI 83 
360 Wis. 2d 522 


St ex rel Ford v Holm 4) Wrongly concluding Def 


2004 WI App 22 intelligently waived right 
269 Wis. 2d 810 2 4 
| St ex rel Schmidt. F. Def is entitled to bring 
v Cooke Ct 
180 Wis. 24 187 npe) 
(Ct. App. 1993) 
i all issues 
St ex rel Dismuke 1) Unless Def can adequately explain why all issues 
v Kol. k ) relating to ineffective assistance were not raised in first 
149 Wis. 2d 270 tition 
(Ct. App. 1989) pe 
St ex rel Washington v St G. Laches is an available defense to have against a 
2012 WI App 74 


343 Wis. 2d 434 ponon 


CR 42: § 974.06 MOTIONS 


POI AA go o 


Nature of Motion. 
Conditions Precedent 
Authorized Grounds for Motion 
Form of Motion........... enm 
Preliminary Procedure for Examining Petition .. 
Summary Dismissal . 
Granting a Hearing .. 
Hearing Procedures 


1. Nature of Motion 


A. Purpose 


desc 0? 1) To collaterally challenge validity of judgment of 


St v Carter a 
181 Wis. 2d 69 (1986) conviction and sentence 


St v Johnson. 
101 Wis. 2d 698 
(Ct. App. 1981) 


St v Nicholson i. 
148 Wis. 2d 353 
(Ct. App. 1988) 


Peterson v St 
54 Wis. 2d 370 (1972) 


St v Flores L] 
158 Wis. 2d 636 
(Ct. App. 1990) 


St v Nicholson. 


148 Wis. 2d 353 
(Ct. App. 1988) 


Zueld v St 

69 Wis, 2d 355 (1975) 
Peterson v St 

54 Wis, 2d 970 (1972) 
§ 974.06(8) 


Peterson v St 
54 Wis, 24 370 (1972) 


Jessen v St 
95 Wis, 2d 207 (1980) 


§ 974.06(2) 
St v Brice 
61 Wis. 2d 397 (1973) 


§ 974.06(6) 


§ 974.066) 
St v Walberg 
109 Wis. 2d 96 (1982) 


‘St v Coogan 
154 Wis. 2d 387 
(Ct. App. 1990) 


St v Walberg 
109 Wis. 2à 96 (1982) 


3) Procedure is further step in Defs 
vil action. 


case, not separate ci 
a. Civil in nature 
b. Burden on Def to overcome fin: 


conviction 


4) Sec, 974.06 intended to re tut 
jurisdictional issues not raised in origin: t 
B. Scope 


1) Available only after State process and Def 
finalized 


2) Sec. 974.06 procedure limited to 


original criminal 


ality of criminal 


ach constitutional and 
al trial 


s conviction 


St v Sharlow tion cannot raise issues decided revious direct 
106 Wis. 24 440 aie Hrs d 


(Ct. App. 1982), aff'd, doas 
110 Wis, 2d 226 (1983) 


Sanders v US a. If doubt arises as to whether a 8 974.06 motion 
83 SCt 1068 (1963) raises same ground as decided on previous appeal, 
resolve doubt in favor of petitioner 


i 974.06(4) 4) Motion may raise issues that for sufficient reason not 
St v Klimas 

94 Wis, 2d 288 asserted on direct appeal 

(Ct. App. 1979) 

Teague v Lane 


C. Retroactive effect of “new rules” generally 


109 SER 305010030) prohibited as basis for § 974.06 motion 


1) Exceptions 


St v Horton. 


Wi a. If new rule places certain kinds of primary, private 
Es Mer So, individual conduct beyond power of the criminal 
lawmaking authority to proscribe, or 
. If new rule requires the observance 
that are implicit 
constitute poss 
2. 
St v Walberg 
109 Wis. 2d 96 (1982) 
$974.06(1) 
Peterson v St 
54 Wis, 2d 370 (1972) 
$974.06(1) 
Stu 
203 Wis. 2d 13 


(Ct. App, 1996) 


O 


| B. Venue 
| JUD) 1) Motion is part of original criminal action. 
in 1 Def 
Be) a. May be brought only in Trial Ct where 
v la 
| 69 Wis. 2d 355 (1975) convicted. AN 
Brae, 1 itio: 
| s b. Sec. 974.06 obligates Judge to review allega! 
Sue quts Qum that Judge erred in original trial 
Za fer 
pow 2) Any other Ct receiving motion papers should trans! 
motion to original Ct of conviction 
doer counsel to 
rid 3 3) Ct of conviction is proper forum for apo as 
3020 WI 55 challenge failure of postconviction counse! 
392 Wis. 24 1 ineffective assistance of trial counsel 
C. Custody requirement 
A 1) Cusi is^ ^ condition for subject-ma' 
95 Wis. 2d 207, 210-11 ) Custody is "rigid c 
980) J 
Stv Schall 
93 Wis. 2d 361, 373 
980) 
| 974.061) 
Jessen v St 
95 Wis. 2d 207 (1980) 
Stv 
72 Wis. 2 327 (1976) 
St v Bell 
122 Wis. 2d 427 
(Ct. App. 1984) 


St v Theoharopoulos 
72 Wis. 2d 327 (1976) 


Thiesen v St 3) Expired sentence or judgment, when custody no longer 
86 Wis. 2d 562 (1979) 


EXE. in effect à 
122 Wis. 2d 427 T 
(Ct. App. 1984) 


a. Ct loses subject-matter jurisdiction to decide a 
§ 974.06 motion 


b. Motion not mooted by expiration of sentence or 


judgment 
St v Witkowski €. Motion not mooted by death of Def 
163 Wis. 24 985 
(Ct. App. 1991) 
St v Schild 


nly sanction not sufficient for 
93 Wis. 2d 961 (1980) 4) Judgment for fine as only s; 


8 974.06 jurisdiction e$ 
3. Authorized Grounds for Motion = 

ee A. Grounds cognizable under § 974.06 are narrow and jd 

ES m = fol preclude all claims except those expressly Z 

131 Wis. 2d 69 enumerated E 

(Ct. App. 1986) 

$974.06(1) 


B. Sentences imposed in violation of State law 


St ex rel Warren v Cty Ct 1) Sec. 974.06 motion not remedy for ordinary rehearing 
pane TENE ) or reconsideration of sentencing on merits 


= A I eei 2) Sec. 974.06 motion and motion to modify sentence 
ia. fa 
RUNS 1900) conceptually distinct 
a. Sec. 974.06 motion challenges authority of Ct to 
impose sentence 
b. Motion to modify sentence seeks to alter terms of 
sentence validly imposed 
§974.06(1) C. Convictions and sentences imposed in violation of 
US or Wis Constitution pr 
Walberg v St 1) Sec. 974.06 
7 Lc 2d 448 (1976) dimension 
101 Wis. 2d 698 
(Ct. App. 1981) 
St v Carter 2) Mere alleg 
131 Wis. 2d 69 (1986) violaí 
Bergenthal v St 


72 Wis. 2d 740 (1976) 


NEW TRIAL. 


8974.06(3) 

Rohl v St 

90 Wis, 2d 18 

(Ct. App. 1979) 

rev'd on other grounds 
96 Wis. 24 621 (1980) 


89740800 


Walberg v St 
73 Wis. 2d 448 (1976) 


Mock v St 
‘93 Wis, 2A 287 (1980) 


8974060) 


Stex rel Warren v Cty Ct 
54 Wis. 24 613 (1972) 


$973.13 


8973.19 


denied constiti 
coll 


3) Def must have been 
perder judgment vulneraria 


p. €t lacked jurisdiction to impose sentence: i 
1) Jurisdiction over person of Def, or 


2) Jurisdiction over subject matter of pr’ 


a. As failure to charge any offense kno 


3) Double jeopardy claim 


E. Sentence imposed in € 
bylaw 
1) Sec. 974.06 motions seldom raise issue because 
a. Sec. 973.13 automatically jnvalidates excess of 
term authorized by 


sentence to extent of maximum 
law, and 

;c. 973.18 provides that sentence “shall stand 
‘commuted without further p ings 


b. 


St v Robinson 


$974.06(4) 


Stv Kim 
94 W 
(Ct. App. 19' 


$974.06(4) 


$974.06(4) 
State ex rel Dismuhe 
v Kolb 

149 Wis. 2d 270 

(Ct. App. 1989) 


$974.06(4) 


897406(4) 
St v Love. 

2005 WI 116 
284 Wis. 2d 111 
St v McReynolds 
2022 WI App 25 
402 Wis. 2d 175 
pet for rev denied 


St ex rel Dismuke v Kolb 
149 Wis. 2d 270 
(Ct. App. 1989) 


St v Braun 
185 Wis. 2d 152 (1994) 


§ 974.06(4) 


$ 974.061), (8) 


e Direct appeal 
e Prior § 974.06 motions 


Unless claim is for ineffective assistance of 
counsel (same Atty at trial and appeal) 


8) If Def does not raise issues cognizable on motion for 
new trial or direct appeal, such issues waived as basis 
for § 974.06 motions, unless 


a. Ct finds ground for relief asserted that for sufficient 
reason was not asserted earlier, or 


b. Ct finds ground for relief asserted that for sufficient 
reason was inadequately raised earlier 


4) Defs failure to assert particular ground for relief in 


initial § 974.06 motion bars Defs assertion of ground in 
later motion, in absence of justification for omission 


a. Sufficient reason for not asserting ground for relief 
must be found by Ct, or 

b. Must sufficient reason why ground was 
inadequately raised previously, e.g., newly 


discovered evidence, change in postconviction 
counsel 


€. Def does not have unlimited right to file successive 
motions for relief 


5) Dismissal of previous motion because Def has escaped 
is final adjudication 


4. Form of Motion 


A. Def must raise all grounds for relief simultaneously 
in original motion, except Def may 


1) Supplement original motion, and 
2) Amend original motion 
B, Motion directed to Ct that imposed Def's sentence 


CR 42-7 
(2023) 


U. Wwecupasy-~- - 


c) à ipu 
pnm 1) Def has no automatic right to substitu 
53 Wis. 2d 345 (1972) udi "T 
i a, Statutory request for substitution no 
Krueger v St 
53 Wis. 2d 345 (1972) § 974.06 
i eview 
2 T 3 (9) b. Sec. 974.06 obligates ‘Trial Judge to mi S 
au allegation that Judge erre in origin: 
53 Wis. 2d 345 (1972) 
pers i i aring 
un 2) Def may ask Judge to disqualify self from he 
PEE? motion on grounds of prejudice 
NES a 
Recommendation a. Def should make request in original petitio 
i i if issue 
weg 3) Judge has discretion whether to disqualify self if 
Se ae of prejudice raised or reasonably shown 
g petition 


5. Preliminary Procedure for Examinin: 


$974.06(8) 
Smith v St 
60 Wis. 2d 373 (1973) 


Levesque v St 
63 Wis. 2d 412 974) 


Smith v St 

60 Wis. 2d 373 (1973) 
Peterson v St 

54 Wis. 2d 370 (1972) 


Holmes v St 
63 Wis. 2d 389 (1974) 


Smith v St 
60 Wis. 2d 373 (1973) 
Peterson v 
54 Wis. 2d 370 (1972) 


Smith v St 
60 Wis. 2d 373 (1973) 
Peterson v St 


v 
54 Wis. 9d 370 (1972) 


Smith v St 
60 Wis. 2d 373 (1973) 


Smith v St 

60 Wis. 2d 373 (1973) 
Peterson v St 

54 Wis. 2d 370 (1972) 


$974.06(3) 
Smith v St. 
60 Wis. 2d 373 (1973) 


Bergenthal v St. 
72 Wis. 2d 740 (1976) 


Zuehl v St 
69 Wis. 2d 356 (1975) 


c. Ifissue purely legal, motion may be considered on |) 
briefs, with or without hearing ^ 
B. Appointment of amicus curiae , 
1) Ct may appoint Atty as amicus curiae to study Defs 
motion and records 


a, CAUTION: Ct should not appoint members of 
prosecutor's staff 


2) Amicus curiae reports to Ct whether Def's motion and 
records do or do not conclusively show Def entitled to 


no relief 


3) Amicus curiae Atty’s conclusions not conclusive 


a. Merely assists Ct in arriving at own 


judgment a 


b. Ct may not “ 
conclusions 


C. Independent judic 


1) Ct must indepe: 
record 


2) Ct must itself n 


B. Grounds for summary dismissal A 
i to raise questio? 
Re 1) Motion fails to allege sufficient facts 
96 Wis. 2 621 (1980) of fact 
Recomm} f to 
Satos a. If original petition inadequate, allow De 
supplement or amend motion 
pont cient 
Fd e Dismiss if Def still unable to allege suffi 
facts 
de i conclusory allegations 
06 Wis, 24 621 (1980) 2) Motion presents only 
‘St v Flores 
158 Wis. 2d 636 
«Ct. App. 1990) 
jent 
ve a. Statement of ultimate facts that may be sufficien 
eae to sustain complaint against demurrer not sufficient 
for § 974.06 motion 


Zuehl v St 


St v Theoharopoulos a. Ot has no subject-matter jurisdiction to hear | 
72 Wie 22.927 (1976) motiðs: ae 


St v Bel A n 
122 Wi 2a 497 
(Ct. App. 1984) 
* See “Conditions Precedent,” Sec. 2, supra 
Recommendation b. Lack of custody ia ground for dismissal better dealt. 
with at hearing 
St v Redmond 4) Defhas failed to exhaust available direct remedies 
203 Wis. 2d 13 
(Ct. App. 1996) 
$974.06) a. Time for appeal or other postconviction remedies 
under § 974.02 not expired 
Peterson v St b. Defstill has time to 


54 Wis. 2 370 (1972) 
* Make motion for new trial, and 


* Appeal 


. Ct has no subjecta 


St v Starks 
9013 WI 69, 4 46 


e. If Def doe: 
§ 974.06 motion, 


for subsequent §9 
e Ct finds ground for relief asserted (14 for 2 
sufficient reason Was not a! erted earlier, 


e Ct finds ground for relief asse: 


sufficient reason was inadequ: 


ted that for 
d earlier 


d. Issues of "constitutional 
even though Def did not raise 


EEE NN 


St v Love 8) Ineffective assistance of trial counsel 
2005 WI 116 
284 Wis. 2d 111 
‘St v Escalona-Naranj a, Claim not allowed if it could have been raised in 
l P Wie. 2d 168 (1994) previously filed motion under § 974.02 or direct 
appeal 
Loop v St b. Ineffective assistance can be raised if no previously 
65 Wis. 2d 499 (1974) filed § 974.02 or direct appeal motion 
St v Klimas c. However, § 974.06(4) does not exempt a 
(Ge ape. 1979) constitutional issue from this limitation unless Ct 


finds a “sufficient reason” for failure to allege 
matter in earlier motion 


Stexrel Warren v 9) Petition by appellate counsel to challenge failure of 
2 WI55 postconviction counsel to raise ineffective assistance of 
392 Wis. 2d 1 trial counsel should be filed in Trial Ct 
St v Romero- 
2014 WI 83 
360 Wis. 2d 522 
St v Hensley 
221 Wis. 2d 473 
(Ct. App. 1998) 
St v Robinson 
177 Wis. 2d 46 
(Ct. App. 1993) 
Es 
petition alleging ine 
appellate counsel, if D 
Atty at trial and on ap 
&v. . Def who alleges that 
es ineffective for failing 
demonstrate that th 
Smith v St 
60 Wis. 2d 373 (1973) 
Nelson v St 


54 Wis, 2d 489 (1972) 


r 


: ea di 
Smith v St a. “Sufficient particularity” i8 standar" 


60 Wis. 2d 373 (1973) 
jef, 
h n nds for reliel, 
When Def claims multiple LEUTE M ue 


Smith v St b. 
5 b 

E ea 578.0979) particularized rulings a8 to eaci X; 

3 i flaw D" 
SoS l'on ars of fact and conclusione € 
Eom e. Formal findings of 

Sts Gers) be unnecessary 
only conclusory 


e As when Def presented. 
allegations in motion 


to appeal 


ef should be given notice of 


D. Notice to Def of right 
Sty Argiz ae 1) Upon summary dismissal, D: 
101 Wis. 9d 546 (1981) right to appeal 
Peterson v St E :ng Defs 
a. Notice has been mandated following 5. 
A pan conviction, but not yet mandated following 


US ex rel Singleton 
summary dismissal of 


§ 974.06 motion 


7. Granting a Hearing 


€ 


StvLoe |— 
2005 WI 116, 4 29 n10 
284 Wis. 2d 111. 


Smith v St 
60 Wis. 2d 373 (1973) 


Recommendation 


Recommendation 
$974.06(3)(b) 


Recommendation 
8974.06(3)b) 


8$ 974.06(3)(b) 


$974.06(3)(c) 


§ 974.065) 


Sanders v Bt. 
69 Wis. 24 242 (1975) 


$97106(5) 


9) Upon DA's response, Ct may 


Find that Def's motion and records, together with | 
DA's response, now conclusively show Def entitled | 
to no relief, and 


a 


b. Summarily dismiss Def's motion 


* See "Summary Dismissal,” Sec. 6, supra 


C. Ct determines whether Atty necessary for Def 
1) Necessity of counsel within discretion of Ct 


a. Indigent's right to counsel on postconviction 
motions not yet mandated g 


$ 
b. Ifevidentiary hearing ordered, Ct should find t 
counsel necessary: T 
2) Ct to refer Def to SPD for indigency determination and 
appointment of counsel, provided 
a. Def wishes to be represented by Atty, and 
b. Defclaims or appears to be indigent, and 
c. Ctdetermines counsel necessary upon review of 
e Defs motion and records 


e DA'sresponse 


D. Ct schedules prompt hearing ‘ í 
LL M 
OU AM f 


E. Ct determines if Def's presence required at hearing 


1) €t may entertain and determine Def's y ar 
requiring io Daf athearing ec 


rmination 


2) Guidelines for Ct’s dete! 
Sander: a ust be 
SE RET) a. If hearing is evidentiary pearing, Def ™ 
WSA, § 974.06 Judicial present when 
Council Note, 1969 
e of fact presented, and 


e Substantial issu! 
ind mere allegation 


St v Saunders 
196 Wis. 2d 45 e Issue supported beyo! 
(Ct. App. 1995) 
Sanders 
69 Wis. AS (1975) b. If Def represented by counsel, Def need not be 
present when 
e Only issues of law raised, or 
« No substantial issues of fact raised 
Recommendati 
c c. If Def not represented by counsel, Def should be 
present at any hearing 
3) If Defs p cessary, 
h T ificandum 
8. Hea 
Sanders v US 
83 SCt 1068 (1963) 
Sanders v St 
69 Wis. 2d 242 (1975) 
Smith v St 


60 Wis. 2 373 (1973) 


§ 974.066) 
St v Walberg 
109 Wis. 2d 96 (1982) 


Stv Walberg 
109 Wis. 2d 96 (1982) 
St v Flores 

158 Wis. 2d 636 

(Ct. App. 1990) 


60 Wis. 2d 373 (1973) 


59740680) 


St v Sharlow 

106 Wis. 2d 449 

(Ct. App. 1982), aff'd, 
110 Wis. 24 226 (1983) 


96 Wis. 2d 621 (1980) 


E AE 


2) Burden on Def to overcome finality of crimi: 
conviction J 


yy 


3) Def must show by clear and convincing evidence that 
Ct 


a, Rendered judgment without jurisdiction, or 


b. Denied Def constitutional rights, which render 
judgment vulnerable to collateral attack, or 


c. Imposed sentence not authorized by law, or 


d. Imposed sentence otherwise subject to collateral 
attack 


C. Adjudication 


1) Ct must make foi 
law 


tly limited PY 4 


hion relief strict 


É 074 000 4) Ct’s discretion to fas 
E] 101 Wis. 2d 698 statutory language 
(Ct. App. 1981) 
$974.06(9)) 5) Forms of relief available 
i a, Vacate and set aside judgment 
Sie e Discharge Def 
aba b. Grant Def new trial 


c. Correct Defs sentence a8 appropriate 


d. Resentence Def 


D. Notice to Def of right to appeal 
Def should be 


Recommendation A 
StvArgiz 1) Upon final disposition of § 974.06 motion, 
101 Wis. 24 546 (1981) 


given notice of right to appeal 


" Plea Agreement. 
2. Withdrawal of Plea Before Sentencing or 
After Sentence Vacated Oeo 
3. Withdrawal of Plea of Guilty or No Contest 
After Sentencing 


Santobello v New York 
92 S. Ct, 495 (1971) 


‘St v Bowers 
2005 WI App 72 
280 Wis. 2d 534 


St v Bokenyi 
2014 WI 61, 40 
355 Wis. 2d 28 


St v Nietzold 
2023 WI 22 
406 Wis. 2d 349 


St v Stewart 
2013 WI App 86, 11 18- 
19, 349 Wis. 2d 385. 


St v Stewart. 
2013 WI App 86, 1 15 
349 Wis. 2d 385 

St v Matson. 

2003 WI App 253, 1 26 
268 Wis. 2d 725 


St v Smith 
207 Wis. 2d 258, 281 
(1997) 


St v Maison 
2003 WI App 253, 1 27 
268 Wis. 2d 725 


Si v Deilke 
2004 WI 104, 4 13 
274 Wis. 2d 595 


CR 43: WITHDRAWAL OF PLEA 
1. Withdrawal of Plea Based on Breach of 


1. Withdrawal of Plea Based on Breach of Plea 
Agreement 


A. Either party entitled to withdraw from plea 
agreement if other party breaches 


1) Breach must be material and substantial 


AB i b, a party must © 5 
2016 WI 17, 1 36 g To establish a breac a P ie plea agreement A np ; 
367 Wis. 2d 285 item was bargaine' P such as conc 
plea agreement silent ona topic ped by à 
consecutive sentences 18 not breac 
consecutive sentence 
| Soe 2) Prosecutor may not render Jess than a neutral 
249 Wis. 2d 492 recitation of plea agreement 
gj F WI App 25. 3) Breach of plea agreement waived if issue not raised 
i 25, 361 Wee 2d 3j EN before Def sentenced 
| n 
Eder dn i i tion from Ct is 
4) Agreement to withhold relevant information 2 
Sot Wi OV. contrary to public policy; disclosure of such information 
| js not breach 
: 53" WI App 132, 47, 5) Remedy is in Circuit Cus discretion: not eVery breach 
12, 351 Wis. 2d 2 a requires a remedy; ‘preach must deprive the 
nonbreaching party of a material and substanti 


benefit for which the party bargained 


MM 
St v Tolir ; A i es 
187 Wis. 24 346 some circumstances, party who has breached 
. itted to withdraw 


(Ct. App. 1994) 


Stv Deilke 
2004 WI 104, 125 
274 Wis. 2d 595 
St v Bembenek 
2006 WI App 198 
296 Wis. 2d 422 


the 


Stv Bokenyi 
2014 WI 61, 140 

356 Wis. 2d 28 

St v Deilke. 
2004 WI 104, 1 14, 25 
274 Wis. 24 595 


St v Rivest 
106 Wis. 2d 406, 414 


St v McKnight 
65 Wis, 2d 582 (1974) 


Dudrey v St 
74 Wis. 23 480 (1976) 
St v Simpson. 

200 Wis. 2d 798 

(Ot. App. 1996) 


Nelson v St 
54 Wis. 2d 489, 496 
(1972) 


St v Lopez 
2014 WI 11,12 

353 Wis. 2d 1 

St v Canedy 

161 Wis. 2d 565 (1991) 


232 Wis. 2d 561 


St v Cooper 
2019 WI 73, 44 28-29 
387 Wis. 2d 439 


St v Marinez 
2008 WI App 105 
414, 13-14, 

313 Wis. 2d 490 


2. Withdrawal of Plea Before Sentencing or Aft 


Sentence Vacated 


A. Def has no absolute right to withdraw plea before 
sentencing 


1) Motion directed to sound discretion of Ct 


2) Evidentiary hearing to be granted liberally 


3) Ct should freely allow Def to withdraw plea before 
sentencing for any fair and just reason, unless the 
prosecution would be substantially prejudiced 


a. Freely does not mean automatic 


evidence 


4) Once Def has prese: 
withdrawal, burden 
substantial prejudice 


NEW TRIAL 


marnma 


Pulaski v St 
23 Wis. 2d 138 (1964) 


Stu Reppin 
35 Wis. 24 377 (1967) 


St v Bartelt. 
112 Wis. 2d 467 (1983) 


St v Van Camp 
213 Wis, 24 131 (1997) 


3. Withdrawal of Plea of Guilt, 


y or No Contest After 4 


Sentencing 

mit 
A. Ct has inherent power to hear motion to per 
withdrawal of plea 


directed to sound discretion of Ct 


2) Issue not whether Def guilty, but whethe: 
convicted on plea 


1) Motion 
x Def fair! ly 


3) Plea is involuntary a9 matter of law when record does 


not show that Def 


a. Was fully informed of all rights waived, and 


St v Harper 
577 Wis. 2d 543, 557 
(1973) 


prudent lawyer, 
law, would give to. 
Atty’s service 


« Defense Atty’s failure to warn Def of 
immigration consequences of plea 


Padilla v Kentucky 
130 S. Ct, 1473, 1485-86 
(2010) 

St v Ortiz-Mondragon 
2015 WI 73 

364 Wis. 24 1 

St v Shata 

2015 WI 74 

364 Wis. 2d 63 

St v Mendez 

2014 WI App 57, 12 
354 Wis. 2d 88 
S e Sixth Amendment guarantee of effecti ve counsel 
nw does not require advice of potential Ch 980 

= proceedings, a collateral consequence 


St v Cooper a 
2019 WI 73, 11 28-29 
387 Wis. 2d 439 


St v Henyard 
2020 WI App 51,71 16, 
19, 393 Wis.2d 727 


Stv 
131 Wis, 2d 246 (1986) 


St v Booth. 
142 Wis, 2d 232 
(Ct. App. 1987) 


Croker v St 
66 Wis. 2d 222 (1974) 


Stv Taylor 
2013 WI 34, 1 33 & n.8 
347 Wis. 2d 30 


St v Cross. 
2010 WI 70, 14 
826 Wis. 2d 492 
St v Lichty 

2012 WI App 126 
344 Wis. 2d 733 


St v Hailes 

2023 WI App 29 
408 Wis. 2d 465 
pet for rev denied 


vSt 


Edwards 
51 Wis. 2d 231 (1971) 


Santobello v New York 
92 S. Ct. 495 (1971) 


dot y 

Mere inadequacy of plea ces reviewing 

itself necessitate pee 53 determi 

Gt may look to entire record to te ture of 

whether Def had actual notice © 

charge 
ishment 

Mere disappointment in eventual IE ity plea 

imposed not ground for withdraw: guili 

nor is assertion of innocence T 

i ead guili 

Moral scruples or family pressure oE RA 

are self-coercive elements and do no! 

voluntary nature of guilty plea 


tanding of consequences of plea is 


isunders' 
mer must prove a 


ground for withdrawal, but 
misunderstanding 


Entering a plea with an understanding that the 
i lar 


`~ 


St v Frey » Intent regarding offenses charged, un 
s NT 25 11.62, 7 read-ins, and dismissed charges as 
pec 23 agreement should is dear | L^ yr: 2 
2008 WI 65 t : 
11 5-6, 35, 92-94, 
310 Wis. 2d 259 
LeFebre v St Def must prove what plea agreement actually 
40 Wis, 2d 666 (1968). was or contention fails for lack of proof 


Breach of plea agreement must deprive Def of 


St v Bangert 
131 Wis. 2d 246 (1986) substantial and material benefit for which Def 


bargained 
Sa e Prosecution’s “half-hearted” delivery of 
A nee d statement could not be construed as fulfillment. 
of promise to recommend plea 
Se WI EN d e Failure to receive sentence concessions 
236 Wis. 2d 293 contemplated by a plea agreement is not a basis 
for withdrawing guilty plea on grounds of 


manifest injustice 
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